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InFocus - Obligation to Investigate Minimum
Investigative Standards under Article 2 of the
ECHR, and Their Applicability to Post-conflict
Situations

The Convention for the Protection of Human Rights and Fundamental Freedoms (or European Convention on
Human Rights; hereinafter – ECHR, the Convention) is a Treaty aimed at the protection of human rights and
political freedoms in Europe. The Convention was adopted in 1950 and entered into force on 3 September
1953. All Member States of the Council of Europe are party to the Convention. ECHR also establishes the
European Court of Human Rights (hereinafter – ECtHR, European Court), which receives, considers and
delivers judgments over complaints of any person who feels his or her rights have been violated by a State
party to the Convention. ECtHR’s judgments finding violations are binding on the States in question, who are
then obliged to execute them.
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Article 2 of the Convention protect the most important
right – right to life, of which no derogation is possible.[1]
Issues related to the right to life also arise from inter-state complaints, but
the most of available case-law is stemming from the application and
interpretation of the ECHR by the European Court.

While applying and deciding upon the relevant parts of
the Convention, the ECtHR developed significant body of jurisprudence, which
interpreted many provisions of the Convention, thus at times presenting new
concepts, which have been then accepted and carried forward by other bodies and
institutions. The concept of procedural obligation to
investigate under Article 2 of the ECHR is one of those concepts.

This concept had largely
emerged from the situations of obvious loss of life in life-threatening
situations, where the investigative material presented to the reviewing experts
at the European Commission and then ECtHR was so poor, that there were simply
not sufficient grounds to assess whether the death was in violation of the
obligation to protect life. This concept became a very effective tool to ensure
that the authorities would not be able to avoid responsibility under Article 2
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through intentional or negligent conduct of poor investigation.[2]
Subsequently, Article 2 provisions were also extended to cover cases of
disappearances in life-threatening situations.[3]

In simple terms, this concept means that the State
authorities are not only obliged to ensure that the right to life of no one
under their jurisdiction is violated, neither by anyone acting on behalf of a
State, or in their private capacity (which is the substantive obligation under Article 2 para 1), but they also must conduct sufficient investigation into
any suspicious death. In the first case of its kind, McCann
and Others, the ECtHR said: “The obligation to protect the right to life
under this provision, read in conjunction with the State’s general duty under
Article 1 of the Convention to ‘secure everyone within their jurisdiction the
rights and freedoms defined in Convention’, required by implication that there
should be some form of effective official investigation when individuals have
been killed as a result of the use of force by, inter
alios, agents of the State.”[4]

Criteria of Effective Investigation

To be considered an effective investigation, an
investigation should fulfil several basic requirements, formulated in the
ECtHR’s case-law:[5]

it should be thorough; it should be expedient;

it should be sufficiently independent and impartial;
the materials and conclusions of the investigation should be sufficiently accessible for the relatives of
the victims, to the extent it does not seriously undermine its efficiency;

the investigation must also be capable of leading to a determination of whether the death was caused
unlawfully and if so, to the identification and punishment of those responsible.[6]

Detailing more the criteria of independence, and particularly in relation to the alleged killings by “state
agents”, the ECtHR states that for an investigation to be effective, it may generally be regarded as necessary
for the persons responsible for carrying out the investigation to be independent from those implicated in the
events. This means not only a lack of hierarchical or institutional connection but also a practical
independence.[7] The fact that the investigation is to be performed “by an appropriate and impartial body” is
also emphasised in the case-law of the United Nations Human Rights Council (UN HRC), especially in cases of
disappearances.[8]
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At the same time being realistic and acknowledging
that in practice not every investigation should necessarily be successful nor
come to a conclusion which coincides with the claimant’s account of events, the ECtHR stresses that
this procedural obligation “is not an obligation of results but of means.”
Therefore, the investigation will satisfy the requirement of “thorough
investigation” if:

the authorities take whatever reasonable steps they can to secure the evidence concerning the
incident, including, inter alia, eye-witness testimony, forensic evidence and, where appropriate, an
autopsy which provides a complete and accurate record of injury and an objective analysis of the
clinical findings, including the cause of death;

make a serious attempt to find out what happened and do not rely on hasty or ill-founded
conclusions to close their investigation or as the basis of their decisions;[9]

the investigation was capable of leading to the establishment of the facts of the case and, if the
allegations prove to be true, to the identification and, possibly, the punishment of those
responsible;[10]

the investigation’s conclusion are based on thorough, objective and impartial analysis of all relevant
elements. Failing to follow an obvious line of enquiry undermines to a decisive extent the
investigation’s ability to establish the circumstances of the case and the identity of those
responsible.[11]

The European Court
strongly states that any deficiency in the investigation which undermines its
ability to establish the cause of death or the identity of the persons
responsible will risk falling foul of these standards.[12]
Nevertheless, the same authority likewise clearly states that the nature and
degree of scrutiny which satisfy the minimum threshold of the investigation’s
effectiveness depend on the circumstances of the particular case. Each of the
cases must be assessed on the basis of all relevant facts and with regard to
the practical realities of the investigative work.[13]

Concluding this, we
can say that, following the logic and jurisprudence of the ECtHR if the above
listed minimum standards are fulfilled (with a few exceptions),[14]
the investigation will most probably be considered effective,[15]
even if those responsible for the illegal loss of life were never held
responsible through criminal proceedings.[16]
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Applicability of Investigative
Standards to Criminal Investigations in Post-Conflict Situations

The aim of this paper is not to reopen the ongoing
discussion regarding the priority or complementary application of international
human rights law or international humanitarian law on the territory of an armed
conflict, and which norms establish obligation to investigate crimes committed
there.[17]
The focus is on the applicability of the above procedural obligations equally
to the investigations conducted in conflict/post-conflict time, and in
peacetime conditions. Furthermore, this paper discusses if the standard minimum
set (algorithm) of actions shall also be fully completed, and the standards
complied with, or whether some requirements may be omitted, or deviated from
during “turbulent times”.

In situations of conflict or generalised violence, the
European Court on Human Rights has established the applicability of Article 2
to post-conflict situations, including in countries of the former Yugoslavia.[18]
The Court has further held that the procedural obligation under Article 2
continues to apply in “difficult security conditions, including in a context of
armed conflict.”[19]
Similarly, the HRC has held that the right to life, including its procedural
guarantees, shall be considered as the supreme right from which no derogation
is permitted even in time of public emergency which threatens the life of the
nation.[20]

The Court has acknowledged that “where the death (and
disappearances) to be investigated under Article 2 occur in circumstances of
generalised violence, armed conflict or insurgency, obstacles may be placed in
the way of investigators and concrete constraints may compel the use of less
effective measures of investigation or may cause an investigation to be
delayed.”[21]

Nonetheless, the Court has held that “the obligation
under Article 2 to safeguard life entails that, even in difficult security
conditions, all reasonable steps must be taken to ensure that an effective,
independent investigation is conducted into alleged breaches of the right to
life.[22]

Furthermore, while acknowledging that that Article 2
must not be interpreted in a way which imposes an impossible or
disproportionate burden on the authorities, either in the context of policing
activities or that of priorities and resources, the European Court stresses
that what amounts to an impossible and/or
disproportionate burden must be measured by the “very particular facts
https://f3magazine.unicri.it/?p=1950

Page 5/9

and contexts.”[23]

At the same time, the
ECHR holds that even if the investigation could initially have encountered
certain objective difficulties due to war and post-war situation, the
authorities’ inactivity for long subsequent periods could no longer be
justified.[24] Similar
requirements are established for the situations related to disappearances,
torture and other kinds of inhumane and degrading treatment.[25]
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