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The truth in international criminal trials: a
chance to write history?
Since it was first addressed as the right to know the fate of missing and dead persons under international
humanitarian law,(1) the idea of a ‘right to truth’ has gradually expanded into other fields of law such as
human rights law and international criminal law.(2) Though this right has not been codified in a legally
binding instrument of international law, the Human Rights Council (HRC), as the monitoring body of the
International Covenant on Civil and Political Rights (ICCPR), has interpreted that there is a right to truth and
that it is a development of the right to remedy. This has been the theme of various of its Resolutions. (3)
The United Nations General Assembly Resolutions are no different as they also understand the truth as a
right.(4) The jurisprudence of the European(5) and Inter-American(6) Courts of Human Rights similarly
recognized the right to truth, this time, as an extension to the right to access to justice. It is because of this
wide recognition that some commentators, including Yasmin Naqvi,(7) researcher at the ICRC, consider this
right to be a general practice of international law which grants it the status of a norm of customary law. But,
even if considered a right because of its customary status, what does the right to truth entail? What is its
content? What are its contours? These are questions that remain unanswered.
One thing is clear however: the right to truth comes from norms of international humanitarian law and
human rights law and it then moved into international criminal law. It was (and still is) a matter of State
responsibility, not thought as an element of personal liability. This is important because it shows that the
right to truth was not conceived originally as part of international criminal law and that in an effort to
implement it, the international criminal procedure has suffered substantial changes, trying to imitate a
human rights tribunal or a truth commission.
Regardless of the ambiguity of this concept and as mentioned above, the right to truth was imported to the
field of international criminal law. Consequently, this changed the nature of the ascertainment of the truth in
the criminal trials, from unveiling the guilt or innocence of an individual, to a much broader objective. The
truth that international criminal procedure pursued became a very complex and ample concept that goes as
far as setting down a historical record that includes all the circumstances surrounding the perpetration of an
international crime.(8)
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Though the resolutions establishing the International Criminal Tribunals for the former Yugoslavia (ICTY) and
Rwanda (ICTR), and their respective statutes, make no reference to such a complex concept, truth has been
considered the main objective of the jurisprudence of these tribunals.(9) The International Criminal Court
(ICC) went a step further by acknowledging this purpose in its statute, particularly in articles 54(1)(a) and
69(3). International criminal tribunals thereafter have taken a similar approach.
As argued before, importing the right to truth from human rights law and humanitarian law into international
criminal law led to recognizing an ample and complex truth as the heart of international trials. This raises at
least three questions: First of all, what truth are international trials supposed to unveil? Second, can
international criminal trials establish such a truth? Finally, should international criminal tribunals do so?
These questions are not meant to be answered in this article. But, addressing them in the following sections,
will hopefully provoke discussion around the objectives of international criminal law and the content and
scope of the truth in international criminal proceedings.
What is truth in the international trials?
In common-law systems, the notion of establishing truth in criminal proceedings is limited to the by-product
of presenting and refuting evidence concerning individual criminal guilt or innocence. This has been referred
to as “procedural” truth.(10) In a civil-law system, in contrast, the truth is defined as a factually accurate
verdict that goes beyond the truth of the parties directly involved in the case. This model calls for the
intervention of the parties, the judge and participants with the aim to achieve a “material”, “substantial” or
“ontological” truth regarding the guilt or innocence of the accused.(11)
In the context of international criminal law, common-law and civil-law traditions influence the approach to
the truth that the tribunal may have. The ICTY and ICTR conduct their proceedings in an attempt to reach a
material truth, though these proceedings follow a common-law-oriented scheme in which two equal parties
present their cases. The ICC also attempts to find a material truth as a result of the proceedings and, while
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maintaining its common-law features, it moves towards the civil-law tradition in allowing the involvement of
the judge and the victims in establishing the truth.
But besides the common-law and civil-law traditions that govern these tribunals, the influence of the concept
of a right to truth, born in human rights and humanitarian law, has exalted the importance of the truth of
criminal proceedings to the point of becoming the core objective of international criminal law. International
criminal tribunals not only determine the guilt or innocence of the accused, but also look for the facts and
establish a historical record of the circumstances surrounding international crimes.(12) This is the type of
truth that international criminal trials look for, and for the purpose of this article will be considered the
“historical truth.”
Can international criminal tribunals establish a historical truth?
While it has been one of the main objectives of international criminal tribunals to achieve a truth that involves
establishing a historical record of the circumstances surrounding the perpetration of international crimes, in
practice, that objective usually falls short for a number of reasons.
First of all, the use (and misuse) of plea bargains and charge bargains have made it difficult to achieve a
historical truth. As seen in the previous section, though the ICTY includes elements of both traditions of law,
the model put in place is heavily oriented towards a common-law system. This opened the possibility of plea
bargains and charge bargains. This common practice consists of an agreement between the parties made
with the purpose of shortening the trial and making them more efficient, as well as obtaining information,
otherwise never obtained. However, these agreements are considered controversial as they imply limiting
clarity on the circumstances of the crime and may obscure the true facts of the case.(13) In fact, ICTY judge
Wolfgang Schomburg, presiding judge in the Deronjic case, criticized these agreements as they conflicted with
the mission of establishing the truth.(14) That can be seen in the case of Biljana Plavšić, the former copresident of the Republika Srpska (who was sentenced 11 years in prison). The prosecutor dropped the
charges for genocide as part of a charge agreement. Plavsic was then convicted for war crimes only and after
her early release she renounced her admission of guilt. As a consequence, Plavšić’s involvement in the crime
of genocide will remain forever unknown. To date, twenty of these agreements have taken place.(15) A similar
approach was followed at the ICTR, where seven of the thirty-seven people convicted pleaded guilty as a
result of an agreement with the prosecutor.(16) This approach implies, by definition, making it impossible to
establish a truth that allows for a robust historical truth.
At the ICC, departing from the experiences in the former Yugoslavia and Rwanda, no plea bargains have
taken place. Also, the Rome Statute - which established the ICC - in articles 54(1)(a) and 69(1)(3) takes on a
broader understanding on the truth in the proceedings. First, Article 54(1)(a) recognizes as a duty of the
prosecution to extend the investigation to cover all facts in order to establish the truth. Later, Article 69(1)(3)
allows the Court to request the submission of all evidence, be it inculpatory or exculpatory, with the purpose
of establishing the truth in the proceedings. This approach is more likely to fulfil the requirements of
establishing a holistic truth in international criminal trials. Nonetheless, the provisions of the Rome Statute do
not rule out the possibility of plea bargains or charge bargains, as it contains provisions regarding the
admission of guilt. Therefore, there is still room for trials that use plea bargains and charge bargains in the
ICC and that achieve a mere procedural truth instead of the intended historical truth.(17)
For the sake of clarity, the use of plea bargains and charge bargains has proven to make trials more efficient.
However, this practice is not compatible with the concept of a historical truth and it makes more difficult to
achieve a right to truth. Victims should then apply to the realm of human rights law and look for a truth that
meets their demands either before national or regional human rights courts.
The use of plea bargains and charge bargains has proven to make trials more efficient
Secondly, the participation of victims in the proceedings, viewed as a means to guarantee the right to truth in
international trials, may have the opposite effect. This is because it is assumed that the participation of
victims in the proceedings will reveal the true facts behind the circumstances of crimes. Far from that, victims’
participation in certain cases has taken the form of inconsistencies and false testimonies that detract from
the truth.
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To conclude, many elements present in international criminal trials like plea bargains, charge bargains and
victims’ participation have been necessary to conduct the proceedings and even to guarantee the
ascertainment of the truth (be it procedural, material or historical). But, these very tools may in some cases
render establishing a historical truth impossible. Taking the experiences from the former Yugoslavia and
Rwanda, it can be argued that the recurrent use of plea bargains and charge bargains led to a mere
procedural truth, making a historical truth unreachable. Likewise, despite the effort of the ICC to depart from
the procedural truth by giving judges a more active role in the search for the truth, the possibility of plea
bargains and charge bargains still remains. As to the victims’ participation in the proceedings, allowing
victims’ voices to be heard in trial may help to establish a holistic truth. But, as shown in practice,(18) victims
voices have also led in some cases to false testimonies and inconsistencies that are divorced from the facts.
Therefore, victims’ participation must be limited to the role of a witness to deprive other interests to conflict
with the search for the truth and limit to the extent possible that external factors interfere with the
proceedings.
Should international criminal tribunals establish a historical truth?
In addition to the practical difficulties international criminal tribunals face in establishing historical truth, one
has to wonder: is that an appropriate role for international criminal trials?
First of all, let us bear in mind that the historical truth that international criminal trials seek came from the
notion of a right to truth in international human rights law. This means that the satisfaction of a right to truth
is a matter of human rights law, not a matter of international criminal law. This means that to satisfy the right
to truth is a responsibility of a State and should be addressed in a national or regional court of human rights,
not an international criminal tribunal. Therefore, the recognition of such truth as the core value of
international criminal trials is the result of a confusion between two different bodies of law. In other words,
an international criminal tribunal should not have the burden of satisfying victims’ right to truth, as it is not a
human rights tribunal.
Secondly, it could be argued that achieving a historical truth could be beneficial as it fights impunity, deters
and prevents further violations, re-establishes the rule of law and reaffirms the principle of legality.(19)
However, it is clear that the same objectives can be met with a more traditional approach to what truth is in a
criminal procedure, meaning, establishing the guilt or innocence of the accused. Thus, the usefulness behind
historical truths remains uncertain.
Finally, far from achieving the goals of international criminal law or satisfying victims’ rights, the role of
international criminal tribunals as historical-truth-seekers entails many dangers. As the Finnish international
lawyer Martti Koskenniemi(20) argues, giving international criminal tribunals the power to write history,
instead of only determining the guilt or innocence of the accused, will make the line between justice, history
and manipulation invisible.
This is because the highly political context under which international criminal trials take place will increase
the chances of making international criminal proceedings a show trial that intends to educate people on
historical truths through law.
Conclusions
As argued in this article, the right to truth, deeply rooted in human rights and humanitarian law, has
permeated international criminal law. As a result, international criminal tribunals have taken on the challenge
to provide a truth that goes beyond establishing the guilt or innocence of the accuse. This truth has been
expanded to the point of searching for all aspects related to the crime committed, its context, reasons, etc., in
order to set a historical record. Nonetheless, such a historical truth can hardly be created by international
criminal tribunals, and such truth has not proven to be beneficial for the aims of international criminal law.
Moreover, to pursue this truth endangers the legitimacy of international criminal tribunals as it gives the
procedure a political hue. With that in mind, it can be argued that international criminal law should focus on
determining the guilt or innocence of the accused, as assuming such lofty objectives as writing history and
achieving an uncontested truth may be anything but beneficial.
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